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19 February 2010


	Mr T Edwards

Head of Pensions 
Local Government Employers

- by email –



	Our Ref:
102/19
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Dear Terry,

Local Government Pension Scheme (LGPS) – the ability to collect outstanding pension contributions when an admission agreement ceases to have effect

1. You brought to our attention the case concerning an admitted body that had been given advice saying that the LGPS Regulations provide no powers for an administering authority to seek payment for outstanding pension liabilities from them where their admission agreement had come to an end and before the administering authority had had the opportunity of obtaining an actuarial valuation as at the date the admission agreement ceases.   

2. This is not an isolated case that has been brought to our attention and, as CLG does not share this view, I thought it would be helpful to set out, in this letter, our understanding of the relevant regulations so that practitioners will be more confident in applying the Regulations in respect of amounts due when an admission agreement ceases to have effect.  We would be happy for you to circulate this letter widely to LGPS interested parties.
3. The principal reason cited for there being no power was because, at the date the admission agreement ended, there were no active contributing members and it had been argued, therefore, no monies could be called for.  We have been informed by some practitioners that this view is being taken following the Court of Appeal judgement in April 2009 relating to South Tyneside Metropolitan Council v Lord Chancellor and Ministry of Justice, and Another
., concerning former employees of the magistrates’ courts committees.  It should be noted that the Court of Appeal judgement related to a scheme employer in the fund and did not relate to bodies admitted to the scheme by way of an admission agreement.  

4. We believe that the South Tyneside case does not in any way alter the regulatory position as it applies to admission bodies – namely that the regulations do allow an administering authority to secure the correct contributions that an outgoing employer has accrued during the period of the admission agreement, even after the termination event and the admission agreement has ceased to have effect.

The regulations
5. Regulation 38 (2) of the LGPS (Administration) Regulation 2008, provides for revised contributions to be paid when an admission agreement ceases to have effect.  The regulation obliges the relevant administering authority, or authorities, to obtain a revision of any rates and adjustments certificate showing the contributions due from that body.  The term revision is particularly relevant in this context as the requirement in Regulation 38 (2) is a revision to a pre- existing arrangement and the liability of the employer at the end of the admission agreement is tied to the pre-existing rates and adjustment certificate.  In other words, the revised contributions which arise from the revised rates and adjustment certificate obtained as required by Regulation 38 (2) relate to the period in which the admission agreement was in force and, self evidently, during whose currency the body had at least one employee contributing to the Fund.

6. Our view is that it does not matter that the revision takes effect after the body’s last employee has ceased contributing nor does it matter whether the revision takes effect after the end of the three year period covered by the rates and adjustment certificate which is being revised; the certificate may be revised retrospectively.  Reliance on the South Tyneside decision to support the argument that admission bodies are in the same position as Scheduled bodies is not supported by Regulation 38.

7. There is also a view being taken that the revision of the rates and adjustment certificate required under Regulation 38 (2) should ensure that the liabilities are simply brought up to date to reflect market conditions and should not seek to use a different asset base.  The purpose of the Regulation 38 (2) valuation is to secure the sum, once and for all, which the outgoing body must pay in respect of the liabilities of the members for whom it is responsible.  This valuation must reflect the changed position of the admission body from one which could be expected to fund its liabilities over an extended period, to one which cannot be required to do so after the cessation of its participation in the scheme.  As such, the Regulation 38 (2) valuation needs to take account of changed benefits for early leavers, altered demographic expectations and altered future investment expectations.

CLG informal consultation on related matters
8. This letter sets out the Department’s informal views about the collection of cessation payments but we are aware of other concerns relating to bodies admitted to the scheme, such as how to manage a contractor’s contributions during the life of the contract, and other issues which were raised with us as part of the informal admitted body status review.  We are also aware of concerns about how best to retain and attract third sector bodies in the fund who may consider that LGPS pension obligations appear onerous.  As such, we do not propose to amend the Regulations simply to re-state the legal position concerning cessation payments but will undertake an informal consultation with LGPS interested parties starting this month on a range of issues.

Yours sincerely
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Lynda Jones
� [2009] EWCA Civ 299.
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